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Justice Stevens’ Role in Making Federal Sentencing Matters More Flexible

A Trail-Blazing Opinion

By Adam Sheppard

ive years before the Supreme Court’s

decision in United States v. Booker,

543 U.S. 220 (2005), Justice Ste-
vens laid the groundwork to render the
Federal Sentencing Guidelines advisory,
not n]ﬂnd‘.l[“r_\'.

In 1984 Congress passed the Sentenc-
ing Reform Act (18 U.S.C.A. §3553). The
law created the Sentencing Commission
which promulgated the Federal Sentenc-
ing Guidelines. On November 1, 1987,
the Guidelines became effective. The
Guidelines were designed to minimize the
disparity of sentences for those convicted
of similar crimes. The Sentencing Reform
Act stated that the court “shall impose a
sentence of the kind, and within the range”
established by the Guidelines (although the
court could depart from the guidelines in
specific, limited instances). 18 U.S.C.A.
§3553(b). Under the guidelines, judges are
required to decide the existence of certain
factors—such as the defendant’s criminal his-
tory level, whether the defendant’s conduct
caused bodily injury to another, the total
amount of drugs or money for which the
defendant is responsible—and then cross-
reference those factors with the offense of
conviction. This calculation produces a
narrow sentencing range from a box grid
called the “Sentencing Table.”

The Guidelines’ sentencing scheme had
remained largely immune from constitu-
tional attack until Justice Stevens’ opinion
in Apprendi v. New Jersey, 530 U.S. 466
(2000). At issue in Apprendi was the con-
stitutionality of a New Jersey hate-crime
statute that authorized a 20-year sentence,
despite the usual 10-year maximum, if the
trial judge found, by a preponderance of the
evidence, the crime to have been commitred
“with a purpose to intimidate...because
of race, color, gender, handicap, religion,

Id., at

sexual orientation or ethnicity.””
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468-469. The trial judge in Apprendi had
found had that the defendant’s crime was
racially motivated and imposed a 12-year
sentence. The United States Supreme Court
set aside the sentence. The Court held that
the judge’s actions in imposing a sentence
greater than the prescribed statutory maxi-
mum based on a fact that had not been sub-
mitted to the jury violated the defendant’s
Sixth Amendment right to trial by jury and
the due process rights guaranteed to him by
the Fourteenth Amendment. Justice Stevens
announced a new bright-line rule: “Other
than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond
the prescribed statutory maximum must be
submitted to a jury, and proved beyond a

reasonable doubt.” /4. at 490.

Apprendi was a 5-4 decision. An unusual

coalition of justices formed the majority.
In addition to Justice Stevens, the majority
consisted of Justices Scalia, Thomas, Souter,
and Ginsburg. These strange bedfellows
would reunite to form the majority in
Blakely v. Washington, 542 U.S. 296 (2004)
and in United States v. Booker, 543 U.S. 220
(2005).

In 2004, the Court decided Blakely v.
Washington. In Blakely, the Court held
that Washington’s determinate sentencing
scheme, which was similar to the Fed-
eral Sentencing Guidelines, violated the
Sixth Amendment (as it was construed in

Apprendi). The Court held that “the ‘statu-

continued on page 66



r
T%%e Never?

You should
expect accurate
transcripts

delivered when
you want them.

Call now to schedule a court reporter:

800-288-3376

or visit us online at:

www.depo.com

Dero.com

HIGHER STANDARDS FOR BETTER SERVICE

Nielsen CAReer
Consulring
Ourplacement

and Career Counseling
For ATTORNEYS

Strategies And support for
VOUR CAREER iN OR ouT ol
the [aw

® 20 Years ol Experience
® Over 2000 Clients

Sheila Nielsen, MSW, JD

Millennium Park Plaza
15% N. Michigan Ave., Ste. 564
Chicago, IL 60601

712/616-4416
www.nielsencareerconsulting.com

66 SEPTEMBER 2010

A Trail-Blazing Opinion
continued from page 56

tory maximum’ for Apprendi purposes is
the maximum sentence a judge may impose
solely on the basis of the facts reflected in
the jury verdict or admitted by the defen-
dant.” 542 U.S. atr 303.

After Blakely, the writing was on the
wall for the Federal Sentencing Guidelines.
In 2005, in Booker, the Court directly

addressed the constitutionality of the

Federal Sentencing Guidelines. Booker

was a “split-majority” opinion. Justice
Stevens wrote Part I of Booker, which held
that application of the Federal Sentencing
Guidelines violated the Sixth Amend-
ment in light of the principles set forth in

Apprendi.

Justice Breyer authored part I1 of Booker

(known as the “remedial opinion”) which
answered the question of how to remedy
the constitutional infirmity which had been
identified by Stevens. The majority in the
remedial opinion held that were the Guide-
lines merely advisory, not mandatory, then
their application would not implicate the
Sixth Amendment. The mandatory nature
of the Guidelines was thus overturned.
Justice Stevens’ analysis in Apprend; laid
the bedrock for Booker, which restored con-
siderable discretion to federal court judges
in sentencing matters. Apprendi is widely
credited with triggering this sea-change in

sentencing law. W
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sentation. Learn how at the Washington, DC Seminar. October
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ranked in the top 10 law firms l)}-’ l".qu;llit)'
[llinois for their commitment to LGBT
equality...Illinois Supreme Court Justice
Anne M. Burke is the 2010 honoree for
the lllinois Bar Foundation’s gala Dinner...
Judge Warren D. Wolfson, Interim Dean
of DePaul University School of Law, will be
the keynote speaker at the Lawyers’ Assis-
tance 2010 Annual Dinner on November
5...Bishop Thomas J. Paprocki is the
new Bishop of the Springfield Diocese...
Birthday greetings to CBA Past President
Thomas Demetrio and Hon. William J.

Bauer, 7th Circuit U.S. Court of Appeals.

Condolences

Condolences to the family and friends of
Nate Brenner, Alfred E. Gallo, Lawrence
Gray and Clyde Murphy. B



